RULE 82 a
ENFORCING JUDGMENTS AGAINST TANGIBLE PERSONAL PROPERTY

A. Scope. Rule 82 applies to chattels, securities as defined
in ORS 78.1020 except a certificate of an account or obligation or
interest therein of a savings and loan institution, and negotiable
instruments. As used in this rule "personal property"}refers to
any such assets owned by the debtor.

B. Lien of execution or attachment. A creditor obtains a lien

on personal property by levy under a writ of attachment or execution.

C. Issuance of writ of execution; contents; duration; return,

C.(1) The party in whose favor a judgment is entered, which
requires the payment of méney, may at any time after the entry thereof,
and so long as the judgment remains valid under Rule 80 B.(3), have a ~ (”)
writ of execution issued for its enforcement. ”
C.(2) Upon receiving a written request from the creditor a writ
shall be issued by the clerk and directed to the sheriff. It shall
contain the name of the court, the names of the parties to the action,
and the title thereof; it shall substantially describe the judgment,
state the amount actually due thereon, and shall require the sheriff
to satisfy the judgment, with interest, out of the persdnal property
of such debtor.
C.{3) A writ may be issued to the sheriff.of any county in this
state, Writs may be issued at the same time, or at'different times,
to different counties. Successive levies may be made under a single

writ,
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C.(4) A writ remains valid for 60 days after its receipt
by the sheriff and levies may be made thereunder only during
such period. The sheriff shall endorse on the writ the time
when he received it.

C.(5) Promptly after the expiration of the period of
validity of the writ or after the completion of any sale held
thereunder, the sheriff shall return the same to the clerk's
office from whence it issued endorsing thereon a statement of
the sheriff's proceedings thereunder with'an inventory of any
property levied upon and an accounting respecting the proceeds
of any sales. |

D. Manner of levying under writ of execution,

D.(1) Personal property capable of manual delivery to the
sheriff, and not in the possession of a third person, shall be
levied on by takfng it into his custody. |

D.(2) When, in the judgment of the sheriff, the cost of
removal, transport, or storage of an item of property relative
to the amohnt of the judgment makes physical seizure impractical,
an effective levy may be made by inventorying the property and
delivering to the debtor a copy of the 1nventory,'a copy of
the writ, and a notice signed by the sheriff stating that the
pfoperty is levied on and directing the debtor to hold the same
subject to further order. The sheriff may appoint some person

as keeper in connection with such a Tevy.
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E. Multiple writs against the same debtor.

E.(1) If several writs of execution or attachment against
the same debtor have been delivered to a sheriff, a singlie levy
creates a lien in favor of each creditor. Such liens rank in the
order in which the several writs were delivered to the sheriff.

E.(2) If a writ against a debtor is delivered to a sheriff
who has already levied upon an item of property of such debtor, a
further Tevy thereon is not necessary and a lien in favor of the
creditor for whom the writ was issued attaches to the item at the

time the writ is delivered to the sheriff.

F. Liquidation and distribution.

F.(l) Unless otherﬁise provided by rule, or specially
ordered by the court, the sheriff shall sell personal property he
has levied upon at public auction not sooner than 15 days and not

later than 30 days after it has been levied on under a writ of

execution or after he is notified of entry of judgment by the credi-
tor if the property is held by the sheriff under a writ of attachmeht.

- F.(2) The auction may be conducted by any person and at any time
and place designated by the sheriff that.rin the sheriff‘; judament,
- will be conducive to a favorable sale. Property held under several
writs against the same, or different, debtors may be sold at a single

auction and a sheriff may join with other sheriffs or public officials

and conduct a joint auction.
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F.(3) Not later than 10 days before the auction the

sheriff shall publish an advertisement theréof_in,a newspaper

'pub1ished in the community in which the sale will be held or, if

there is rone, then in the community nearest thereto. Any per-
son may, at his own expense, publish additional advektisements
respecting the sale.

F.(4) The creditor must serve on the.debtor notice of the
time and place of sale not later than 7 days before the auction
and must serve on senior and junior encumbrancers the notices
required by.Rule 77 B.(2) and (3). |

F.(5) If, at the time appointed for the sale, the sheriff is -
prevented from attending at the place appointed, or being present
deems it for the advantage of all concerned to postpone'the sale
for want of purchasers, or other sufficient-cause, he may postpone
the saie not exceeding one week, next after the day appointed, and
so from time to time for Tike cause, giving notice of every adjourn-
ment by public proclamation, made at the same time and by readvertise-
ment. |

F.(6) When the purchaser of any personal property capable of
manual delivery, and not in the possession of a third person, shall
pay the purchaSe money, the sheriff shall deliver to'him the prop-
erty, and if desired, shall give him a bill of sale containing an
acknowledgment of the payment. In all other sales of'personal prop-
erty, the sheriff shall give the purchaser a bill of sale with Tike

acknowledgment.
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F.(7) Securities, whether listed or unlisted, for which a
regular market exists, shall be sold through a registered broker-
dealer in the usual commercial manner, The debtor shall be notified
of the broker's name and address and the time at which the securi-
ties will be delivered to him for sale, but no other notices or
advertisement is required. The court may order the debtor to make
any endorsements necessary to the sale of the shares, or may author-
ize the sheriff to make such endorsement on the debtor's behalf.

F.(8) Perishable property shall be sold promptly after levy
in a commercially reasonable manner. The notices referred to in
subsection F.(4) may be gjven'by telephone and may be omitted, with
the sheriff's approval, 1% delay would prevent a favorable sale.

F.(9) The proceeds of any sale shall be paid by the sheriff N
to the clerk and applied by the clerk first to payment of the
expenses of the sale, then to creditors who held 1iens of the
property in order of priority, and any surplus remaining to the
debtor. Any unsold property shall be returned to the debtor.

G. Special rules for levy on chattels in which third persons

have possessory rights.

G.(1) Personal property of the debtor in the possession of a
pledgee may be levied on by serving on the pledgee a notice signed by
the sheriff, stating.that certain described property is levied on
under a writ identified in the notice, and directing the pledgee to
deliver the goods to the sheriff when the terms of the pledge have

 been satisfied. The creditor may redeem the property from the pledge
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and add the expense of such redemption to the amount secured by the
1ien of execution or attachment under which the levy was made.
G.(2) Personal préperty of the debtor in the possession of
a lessee may be similarly levied on except that the notice shall
direct delivery to the sheriff at the termination of the lease
and shall further direct the lessee to make any rental payments
due or coming due under the 1easé to the sheriff.
G.(3) Persona1 property coveredvby a negotiable dochment
of title may be levied on only in compliance with ORS 77.6020.,
G.(4) 1If personal property of the debtor is in the
possession of a third person bui a creditor seeking to levy thereon
contests the right of such persdn to retain possession, the credi-
tor may institute proéeedings analogous to those authorized by

Rule 77 B.(5).
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COMMENT
Rule 82

The treatment of securities as chattels in section A. is required
by ORS 78.3170, the exception for savings and loan certificates by
ORS 29.170(4). -

Section B. is derived from ORS 23.416(5).

Subsection C.(1) is ORS 23.030 limited to money judgments. Sub-
section C.(2) is derived from ORS 23.050(1). Subsection C.(3) is
derived from ORS 23.070. It contemplates that the clerk of a district
court may issue writs td other counties without the necessity of filing
a transcript of the judgment in the circuit court as seemingly required
by ORS 46.275. Subsectian C.(4) is derived from ORS 23.060. Subsec-
tion C.(5) is derived from ORS 23.060 and 29.180.

Section D. is derived from ORS 29.170(2) and the first four
lines of ORS 29.170(3). It makes the sheriffﬁs determination about
"manual delivery" conclusive.

Section E. is suggested by New York C.P.L.R. 5234(b).

Subsections F.(1) and (2) are new. The idea is to é]]ow some
lTeeway but to require reasonably prompt sale. The 15-day minimum in
subsection F.(1) is to allow the notices required by subsection F.(4)
to be sent and reacted to. Subsection F.(2) is an effort to improve
the chances of a remunerative sale by enlarging the sheriff's options.
He may, e.g., hire a professional auctioneer or have levied on property
sold in connection with one of the periodic auctions of surplus state
property. Subsections ?.(3) and (4) are derived from ORS 23.450(1) with

the change that the responsibility for serving notice of the sale is put
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on the creditor./ Subsection F.(5) is ORS 23.470. Subsection F.(6) is
ORS 23.480. Subsection F.(7) is new; ORS 23.420(2) was probably
repealed by implication by 78.3&70, at least where a share certificate
is outstanding, and a sheriff's auction of this kind of property makes
little sense. Subsection F.(8) is new. If the property‘is really
perishable (less common today than in the unrefrigerated past), the
48-hour delay required by ORS 23.450(1) may be too long. The "com-
mercijally reasonable manner" language comes from ORS 79.5040. Subsec-
tion F.(9) is derived from ORS 23.410(5) and (6).

Subsections G.(1) and (2) are derived from ORS 29.170(3), in so
far as that subsection applied to chattels in the garnishee's possession,
and spells out more clearly that a levy does not disturb the rights of
third persons. Subsection G.(2) conveniently combines a levy on a
leased chattel with garnishment of accruing rent payments. Subsection
G.(4) provides an alternate to the indemnity-to-the-sheriff procedure
of Rule 77 G. when the third party is in actual possession of the prop-

erty and not merely suspected of having a claim.

ORS sections superseded: 23.030-.070, 23.410, 23.420(2)(3),
23.450(1), 23.460-.480, 29.170(3)(4), 29.180, 29.200, 29.210, 46.275.
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RULE 92
BONDS AND UNDERTAKINGS

A. Security; proceedings against sureties. Whenever

these rules or other rule or statute require or permit the
giving of security by a party, and security is given in the
form of a bond or stipulation or other undertaking with one or
more sureties, each surety submits to the jurisdiction of the
court and irrevocably appoints the clerk of the court as such
surety's agent upon whom any papers affecting his Tiability on
the bond or undertaking may be served. Any surety's liability
may be enforced on motion without the necessity of an independent
action. The motion and such notice of the motion as the court
prescribes may be served on the clerk of the court, who shall
forthwith mail copies to the sureties if their addresses are
known.

B. Approval by clerk. Except where approval by a judge

is otherwise required, the clerk is authorized to approve all
undertakings, bonds, and stipulations of security given in the
form and amount prescribed byvstatute, rule, or order of the
court, where the same are executed by a corporate surety under
C.(2) of this rule.

C. Qualifications of sureties.

C.(1) Individuals. Each individual surety must be a
resident of the state. Each must be worth the sum specified in
the undertaking, exclusive of property exempt from execution, and

over and above all just debts and liabilities, except that where
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there are more than two sureties, each may be worth a lesser amount

if the total net worth of all of them is equal to twice the sum
specified in the undertaking. No attorney at law, peace officer,
clerk of any court, or other officer of any court is qualified to
be surety on the undertaking.

C.(2) Corporations. A corporate surety must be qualified

by law to issue surety insurance as defined in ORS 731.186.

D. Affidavits of sureties.

D.(1) Individuals. The bond or undertaking must contain
an affidavit of each surety which shall state that such surety
possesses the qualifications prescribed by section C. of this rule.

D.(2) Corporations. The bond or undertaking of a corpo-

rate surety must contain affidavits showing the authority of
the agent to act for the corporation and swearing that the
éorporation is qualified to issue surety insurance as defined
in ORS 731.186.

D.(3) Service. When a bond or undertaking is given for
the benefit of a party, a copy of such bond or undertaking shall
be served on that party promptly in the manner prescribed in
Rule 9. Proof of service thereof shall thereupon be filed
promptly in the court in which the bond or undertaking has been
filed.

E. Objections to sureties. If the party for whose bene-

fit a bond or undertaking is taken is not satisfied with the

sufficiency of the sureties, that party may, within 10 days after



the receipt of a copy of the bond, serve upon the officer taking
the bond and the party giving the bond, or the attorney for the
party giving the bond, a notice that the party for whose bene-
fit the bond is taken objects to the sufficiency of such sureties.
If the party for whose benefit the bond is taken fails to do so,
that party is deemed to have waived all objection to the sureties.

F. Hearing on objections to sureties.

F.(1) Request for hearing. Notice of objections to a

surety as provided in section E. shall be filed in the form of

a motion for hearing on objections to the bond. Upon demand of
the objecting party, each surety shall appear at the hearing of
such motion and be subject to examination as to such surety's
pecuniary responsibility or the validity of the execution of the
bond. Upon hearing of such motion, the court may approve or re-
ject the bond as filed or require such amendment, substitute or
additional bond as the circumstances shall warrant.

F.(2) Information to be furnished. Sureties on any

bond or undertaking shall furnish such information as may be re-
quired by the judge approving the same.

F.(3) Surety insurers. It shall be sufficient justifica-

tion for a surety insurer when examined as to its qualifications
to exhibit the certificate of authority issued to it by the
Insurance Commissioner or a certified copy thereof.

G. Deposits in lieu of undertakings and bonds. ORS Chap-

ter 22 governs the circumstances and procedure whereby deposits

may be made in Tieu of a bond or undertaking.



RULE 92
COMMENT

Oregon has nb general statutes regarding bonds and undertak-
ings. Various ORS sections make reference to bonds and undertakings
(e.g., ORS 20.160, 23.310, 29.220, and 105.140), but there are no
general rules. The rule which follows does not cover when a bond
or undertaking is required or permitted; this is left to individual
statutes or rules. It does provide some uniform rules for approval
and justification and proceeding against the surety. Under 1 A.,
these provisions would be followed in all civil actions when no
other specific procedure is provided. The rule does not deal with
deposits in lieu of undertakings, which is ORS Chapter 22. It might
be desirable to put that here, but Chapter 22 applies to criminal |
and administrative proceedings as well as civil actions. The Coun-
cil could not change Chapter 22 for anything but civil actions,
and it would be confusing to have separate procedures in the rules
and Chapter 22. The rule then merely contains a cross reference to
Chapter 22 (section G.).

Section A.

This is the most important portion of the rule. It was
adapted from Federal Rule 65.1. The rule provides a summary pro-
cedure for recovery on the bond. Someone relying upon the bond is
entitled to more than the right to bring a separate action. The
procedure is analogous to that provided for undertakings on appeal,

ORS 19.040(3) and 19.190(2). The procedure does not prohibit an
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independent action on the bond if desired. Lonogan v. Jackson,

229 Or. 205, 366 P.2d 725 (1961). For a general discussion, see

11 Wright and Miller, Federal Practice and Procedure §§ 2971 -

2974.
Sections B. through H.

These rules were drawn from Alaska Rules of Civil Procedure
80 and Michigan General Court Rules 763.4. The procedure is some-
what similar to that provided for bonds for civil arrest in ORS
Chapter 29. Note, the rule preserves the possibility of private
sureties. Although problems of approval and justification are more
complex, commercial bonds are expensive and unavailable to some

people.



RULE 79
BONDS AND UNDERTAKINGS

A. Security; proceedings against sureties. Whenever

these rules or other rule or statute require or permit the
giving of security by a party, and security is given in the
form of a bond or stipulation or other undertaking with one or
more sureties, each surety submits to the jurisdiction of the
court and irrevocably appoints the clerk of the court as such
surety's agent upon whom any papers affecting his liability on
the bond or undertaking may be served. Any surety's liability
may be enforced on motion without the necessity of an independent
action. The motion and such notice of the motion as the court
prescribes may be served on the clerk of the court, who shall
forthwith mail copies to the sureties if their addresses are
known.

B. Approval by clerk. Except where approval by a judge

is otherwise required, the clerk is authorized to approve all
undertakings, bonds, and stipulations of security given in the
form and amount prescribed by statute, rule, or order of the
court, where the same are executed by a corporate surety under
C.(2) of this rule.

C. Qualifications of sureties.

C.{1) Individuals. Each individual surety must be a
resident of the state. Each must be worth the sum specified in
the undertaking, exclusive of property exempt from execution, and

over and above all just debts and liabilities, except that where
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there are hore than two sureties, each may be worth a lesser amount
if the total net worth of all of them is equal to twice the sum
specified in_the undertaking. No attorney at law, pedace officer,
clerk of any court, or other officer of any court is qualified to
be surety on the undertaking.

C.(2) Corporations. A corporate surety must be qualified

by law to issue surety insurance as defined in ORS 731.186.

D. Affidavits of sureties.

D.(1) Individuals. The bond or undertaking must contain
an affidavit of each surety which shall state that such surety
possesses the qualifications prescribed by section C. of this rule.

D.(2) Corporations. The bond or undertaking of a corpo-

rate surety must contain affidavits showing the authority of
the agent to act for the corporation and swearing that the
corporation is qualified to issue surety insurance as defined
in ORS 731.186.

D.(3) Service. When a bond or undertaking is given for
the benefit of a party, a copy of such bond or undertaking shall
be served on that party promptly in the manner prescribed in
Rule 9. Proof of service thereof shall thereupon be filed
promptly in the court in which the bond or undertaking has been
filed.

E. Objections to sureties. If the party for whose bene-

fit a bond or undertaking is taken is not satisfied with the

sufficiency of the sureties, that party may, within 10 days after
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the receipt of a copy of the bond, serve upon the officer taking
the bond and the party giving the bond, or the attorney for the

party giving the bond, a notice that the party for whose bene-

fit the bond is taken objects to the sufficiency of such sureties.

If the party for whose benefit the bond is taken fails to do so,

that party is deemed to have waived all objection to the sureties.

F. Hearing on objections to sureties.

F.{1) Reguest for hearing. Notice of objections to a
surety as provided in section E. shai] be filed in the form of
a motion for hearing on objections to the bond. Upon demand of
the objecting party, each surety shall appear at the hearing of
such motion and be subject to examination as to such surety's
pecuniary responsibility or the validity of the execution of the
bond. Upon hearing of such motion, the court may approve or re-
ject the bond as filed or require such amendment, substitute or
additional bond as the circumstances shall warrant.

F.(2) Information to be furnished. Sureties on any

bond or undertaking shall furnish such information as may be re-
quired by the judge approving the same.

F.(3) Surety insurers. It shall be sufficient justifica-

tion for a surety insurer when examined as to its qualifications
to exhibit the certificate of authority issued to it by the
Insurance Commissioner or a certified copy thereof.

G. Deposits in lieu of undertakinas and bonds. ORS Chap-

ter 22 governs the circumstances and procedure whereby deposits

may be made in Tieu of a bond or undertaking.
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for the purpose of protecting plaintiff's ability to satisfy the
Jjudgment. There might be situations where some other type of
preliminary order is needed to prevent a judgment From being
useless. Both the provisional process rules and the preliminary
injunction rules have the same basic due process elements: -
(a) court order, (b) bond, and (c) hearing before or soon after
the provisional remedy. The exact procedure specified, however,
is different.

The only change suggested by the Jackson subcommittee was
in paragraph B.(1) where an affidavit, rather than a certificate,

is required.

RULE 79 - BONDS AND UNDBERTAKINGS

This rule is not limited to provisional remedies and
would govern for all bonds. The most important and common bond
provisions are in the area of provisional remedies, and this
would cover bonds referred to in Rules 72, 73, 74, and 75.

The Jackson subcommittee did not suggest any changes in

the draft of this rule.

RULE 90 - JUDGMENTS FOR SPECIFIC ACTS

This rule relates to enforcement of judgments. It covers
the same area as Rule 70 of the federal rules. This was taken from

Lacy's Rule 87 E.

RULE 91 - RECEIVERS

This rule again includes only receiverships ancillary to
judgment and relating to corporations. Provisional receiverships

to preserve property for enforcement of judgment, if one is
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RULE 82

SECURITY; BONDS. AND UNDERTAKINGS;
"JUSTIFICATION OF SURETIES

A.(1) Restraining orders; preliminary injunctions. No

restraining order or preliminary injunction shall issue except
upon the giving of security by the applicant, in such sum as
the court deems proper, for the payment of such costs, damages,
and attorney fees as may be incurred or suffered by any party
who is found to have been wrongfu]]y enjoined or restrained.

A.(2) When no security required. No security will be

required under this section where:

A.(2)(a) A restraining order or preliminary injunction
is sought to protect a person from violent or threatening
behavior; or

A.(2)(b) A restraining order or preliminary injunction
is sought to prevent uniawful conduct when the effect of the
injunction is to restrict the enjoined party to available
judicial remedies; or

A.(3) Receivers. No receiver shall be appointed except
upon the giving of security by the receiver in such sum as the
court deems proper for the payment of any costs, damages, and
attorney fees as may be sustained or suffered by any party due
to the wrongful act of the receiver.

A.(4) Attachment or claim and delivery bond.

A.(4)(a) Before any property is attached or taken by

the sheriff under Rule 85, the plaintiff must file with the clerk
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a surety bond, in an amount fixed by the court, and to the effect
that the plaintiff will pay all costs that may be adjudged to
the defendant, and all damages which the defendant may sustain
by reason of the attachment or taking, if the same be wrongful
or without sufficient cause, not exceeding the sum speéified
in the bond.

A.(4)(b) Upon motion by the defendant and a showing
that defendant's potential costs or damages exceed the amount
of the bond, the court may require the plaintiff to give addi-
tional security.

A.(4)(c) No bond sha]f be required before property is
taken by the sheriff under Rule 85, if the court, in the
order authorizing issuance of provisional process, finds that -
the claim for which probable cause exists is that defendant
acquired the property contrary to law.

A.(5) Other provisional process. No other provisional

process shall issue except upon the giving of security by the
plaintiff in such sum as the court deems proper, for payment
of such costs, damages, and attorney fees as may be incurred
or suffered by any party who is wrongfully damaged by such
provisiona] process.

A.(6) Form of security or bond. Unless otherwise

ordered by the court under subsection (6) of this section, any
security or bond provided for by these rules shall be in the
form of a security bond issued by a corporate surety qualified

by law to issue surety insurance as defined in ORS 731.186.

22



A.(7) Modification of security requirements by court,

The court may waive, reduce, or 1imit any security or bond pro-
vided by these rules, or may authorize a non-corporate surety
bond or deposit in lieu of bond, or require other security,
upon a showing of good cause and on such terms as may be just
and equitable.

B. Security; proceedings against sureties. Whenever

these rules or other rule or statute require or permit the

giving of security by a party, and security is given in the

form of a bond or stipulation or other undertaking with one :

or more sureties, each surety submits to the jurisdiction of

the court and irrevocably appoints the clerk of the court as

such surety's agent upon whom any papers affecting his 1iability
on the bond or undertaking may be served. Any Surety's Tiability
may be enforced on motion without the necessity of an independent
action. The motion and such notice of the motion as the court
prescribes may be served on the clerk of the court, who shall
forthwith mail copies to the sureties if their addresses are
known.

C. Approval by clerk. Except where approval by a judge

is otherwise required, the clerk is authorized to approve aill
undertakings, bonds, and stipulations of security given in the
form and amount prescribed by statute, rule, or order of the
court, where the same are executed by a corporate surety under

D.(2) of this rule.
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D. Qualifications of sureties.

D. (1) Individua]é. Each individual surety must be a
resident of the state. Each must be worth the sum specified in
the undertaking,_exc]usive of property exempt from execution,
and over and above all just debts and l1iabilities, except that
where there are more than two sureties, each may be worth a
lesser amount if the total net worth of all of them is equal to
twice the sum specified in the undertaking. No attorney at law,
peace officer, clerk of any court, or other officer of any court
is qualified to be surety on the undertaking.

D.(2) Corporations. A corporate surety must be qualified

by lTaw to issue surety insurance as defined in ORS 731.186.

E. Affidavits of sureties.

E.(1) Individuals. The bond or undertaking must contain
an affidavit of each surety which shall state that such surety
possesses the qualifications prescribed by section D. of this
rule.

E.(2) Corporations. The bond or undertaking of a corpo-

rate surety must contain affidavits showing the authority of
the agent to act for the corporation and stating that the
corporation is qualified to issue surety insurance as defined
in ORS 731.186.

E.(3) Service. When a bond or undertaking is given for
the benefit of a party, a copy of such bond or undertaking

shall be served on that party promptly in the manner prescribed
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in Rule 9. Proof of service thereof shall thereupon be filed
promptly in the court in which the bond or undertaking has been
filed.

F. Objections to sureties. If the party for those bene-

fit a bond or undertaking is given is not satisfied with the
sufficiency of the sureties, that party may, within 10 days

after the receipt of a copy of the bond, serve upon the party
giving the bond, or the attorney for the party giving the bond, a
notice that the party for whose benefit the bond is given objects
to the sufficiency of such sureties. If the party for whose bene-
fit the bond is given fails to do so, that party is deemed to

have waived all objection to the sureties.

G. Hearing on objections to sureties.

G.(1) Reguest for hearing. Notice of objections to a

surety as provided in section F. shall be filed in the form

of a motion for hearing on objections to the bond. Upon demand
of the objecting party, each surety shall appear at the hearing
of such motion and be subject to examination as to such surety's
pecuniary responsibility or the validity of the execution of the
bond. Upon hearing of such motion, the court may approve or
reject the bond as filed or require such amendment, substitute,
or additional bond as the circumstances will warrant.

G.(2) Information to be furnished. Sureties on any bond

or undertaking shall furnish such information as may be required

by the judge approving the same.
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G.(3) Surety insurers. It shall be sufficient justifica-

tion for a surety insurer when examined as to its qualifications
to exhibit the certificate of authority issued to it by the

Insurance Commissioner or a certified copy thereof.

COMMENT

The bond requirement for release of party from attachment
lien is found in Rule 84 E. - This rule has most of the bond
requirements for provisional remedies in ORCP 79-85. See
ORS 22.010, which provides that bonds are not required for
certain parties. This rule also contains some general rules
on the form of security when required and general rules for
justification of sureties.

Subsections A.(1) through A.(5) state when bonds will be
required for various provisional remedies. Subsection A.(1)
was taken from Federal Rule 65 (c). The exceptions in A.(2) are
those contained in ORS 32.020(3). Note, this bond requirement
would apply to injunctions and restraining orders both under ORCP
79 and 83. Subsection A.(3) is adapted from ORS 31.030. Para-
graph A.(4)(a) is taken from ORS 29.130, but the court sets the
amount of the bond. Paragraph A.(4}(b) is new. The bond require-
ment also applies to claim and delivery as well as attachment.
The bond requirement would apply to any attachment whether by
Rule 84 or ORS chapter 29. The existing provisions for claim
and delivery do not require a bond. Paragraph A.(4)(c) is new
and recognizes that a bond should not be required in claim and
deliyery when the underlying claim is a wrongful taking. No bond
should be necessary to recover stolen property. See paragraph
A.(2)(b). Since under ORCP 83 the court must determine that
there is probable cause the underlying claim has validity before
claim and delivery 1is possible, the basis of the claim can be
easily determined. Subsection A.(5) is new and makes clear that
a bond is required for all provisional process no matter how
labelled. The definition of provisional process is found in
ORCP 83 A.(9).

Subsections A.(6) and A.(7) apply to all bonds required
by the ORCP, not simply to those required by subsections
A.(1) through A.(5) of this rule. Subsection A.(6) is new.
Subsection A.(7) was adapted from ORS 32.020(2). Note, ORS
chapter 22 allows deposit in Tlieu of bond without court order in
some circumstances.

Sections B. through G. apply to all bonds in trial level
civil proceedings, whether required by ORCP or ORS. Section B.
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was adapted from Federal Rule 65.1 and authorizes a supplementary
procedure to enforce the bond. The procedure is analogous to
that provided for undertakings on appeal. ORS 19.040(3) and

ORS 19.190(2). This would not prohibit an independent action

on the bond. Lonogan v. Jackson, 229 Or. 205, 366 P.2d 723
(1961). Sections C. through G. were adapted from Alaska Rules

of Civil Procedure 80 and Michigan General Court Rule 763.4.
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RULE 82

SECURITY; BONDS AND UNDERTAKINGS;
“JUSTIFICATION OF SURETIES

A.(1] Restraining orders; preliminary injunctions. No

restraining order or preliminary injunction shall issue except

.upon the giving of security by the applicant, in such sum as

the court deems proper, for the payment of such costs, damages,
and attorney fees as may be incurred or suffered by any party

who is found to have been wrongfully enjoined or restrained.

A.(2) When no security reqqired. No security will be
required under this section where:

A.(Z)(a) A restraining order or preliminary injunction
is sought to protect a person from violent or threatening
behavior; or

A.(2)(b) A restraining order or preliminary injunction
is sought to prevent unlawful conduct when the effect of the
injunction is to restrict the enjoined party to available
judicial remedies.

A.(3) Receivers. No receiver shall he appointed except
upon the giving of security by the receiver in such sum as the
court deems proper for the payment of any costs, damages, and

attorney fees as may be sustained or suffered by any party due

‘to the wrongful act of the receijver.

A.(4) Attachment or claim and deljvery bond.

A.(4)(a) Before any property is attached or taken by

the sheriff under Rule 85, the plaintiff must file with the clerk
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a surety bond, in an amount fixed by the court, and to the effect
that the plaintiff will pay all costs that may be adjudged to
the defendant, and all damages which the defendant may sustain
by reason of the attachment or taking, if the same be wrongful
or without sufficient cause,‘not exceeding the sum specified
in the bond.

A.(4)(b) Upon motion by the defendant and a showing
that defendant's potential costs or damages exceed the amount
of the bond, the court may require the p];intiff to give addi-
tional security.

A.(4)(c) No bond shall be required before property is
taken by the sheriff under Rule 85, if the court, in the '
order authoriiing issuance of provisional process, finds that
the claim for which probable cause exists is that defendant
acquired the property contrary to law.

A.(5) Other provisional process. No other provisional

process shall issue except upon the giving of security by the
plaintiff in such sum as the court deems proper, for payment
of such costs, damages, and attorney fees as may be incurred
or sufferéd by any party who is wrongfully damaged by such
provisional process.

A.(6) Form of security or bond. Unless otherwise

ordered by the court under subsection (7) of this section, any
security or bond provided for by these rules shall be in the
form of a security bond issued by a corporate surety qualified

by lTaw to issue surety insurance as defined in ORS 731.186.
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A.(7) Modification of security requirements by court.
The court may waive, reduce, or 1limit any security or bond pro-
vided by these rules, or may authorize a non-corporate surety
bond or deposit in lieu of bond, or require other security,
upon a showing of good cause and on such terms as may be just
and equitable.

B. Security; proceedings against sureties. Whenever

these rules or other rule or statute require or permit the

giving of security by a party, and security is given in the

form of a bond or stipulation or other undertaking with one

or more sureties, each surety submits to the jurisdiction of

the court and irrevocably appoints the clerk of the court as

such surety's agent upon whom any papers affecting his liability
on the bond or undertaking may be served. Any surety's Tiability
may be enforced on motion without the necessity of an independent
action. The motion and such notice of the ﬁotion as the court
prescribes may be served on the clerk of the court, who shall
forthwith mail copies to the sureties if their qddresses are
known.

C. Approval by clerk. Except where approval by a judge

is otherwise required, the clerk is authorized to approve all
undertakings, bonds, and stipulations of security given in the
form and amount prescribed by statute, rule, or order of the
court, where the same are exécuted by a corporate surety under

D.(2) of this rule.
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D. Qualifications of sureties.

D.(1) Individualé. Each individual surety must be a
resident of the state. Each must Be worth the sum specified in
the undertaking, exclusive of property exempt from execution,
and over and above all just debts and 1iabilities, except that
where there are more than two sureties, each may be worth a
lesser amount if the total net worth of all of them is equal to
twice the sum specified in the undertaking. No attorney at law,
peace officer, clerk of any court, or other officer of any court
is qualified to be surety on the undertaking.

D.(2) Corporations. A corporate surety must be qualified

by law to issue surety insurance as defined in ORS 731.186.

E. Affidavits of sureties.

E.(1) Individuals. The bond or undertaking must contain
an affidavit of each surety which shall state that such surety
possesses the qualifications prescribed by section D. of this
rule.

E.(2) Corporations. The bond or undertaking of a corpo-

rate surety must contain affidavits showing the authority of
the agent to act for the corporation and stating that the_
corporation is qualified to issue surety insurance as defined
in ORS 731.186.

E.(3) Service. When a bond or undertaking is given for
the benefit of a party, a copy of such bond or undertaking

shall be served on that party promptly in the manner prescribed
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in Rule 9. Proof of service thereof shall thereupon be filed
promptly in the court in which the bond or ﬁndertaking has been
filed.

F. Objections to sureties. If the party for those bene-

fit a bond or undertaking is given is not satisfied with the
sufficiency of the sureties, that party may, within 10 days

after the receipt of a copy of the bond, serve upon the party
giving the bond, or the attorney for the party giving the bond, a
notice that the party for whose benefit the bond is given objects
to the sufficiency of such sureties. If the party for whose bene-
fit the bbnd is given fails to do so, that party is deemed to
have waived all objection to the sureties.

G. Hearing on objections to sureties.

G.(1) Request for hearing. Notice of objections to a

surety as provided in section F. shall be filed in the form

of a motion for hearing on objections to the bond.. Upon demand

of the objecting party, each surety shall appear at the hearing

of such motion and be subject to examination as to such surety's
pecuniary responsibility or the validity of the execution of the
bond. Upon hearing of such motion, the court may approve or

" reject the bond as filed or require such amendment, substitute,

or additional bond as the circumstances will warrant.

G.(2) Information to be furnished. Sureties on any bond

or undertaking shall furnish such information as may be required

by the judge approving the same.
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G.(3) Surety insurers. It shall be sufficient justifica-

tion for a surety insurer when examined as to its qualifications
to exhibit the certificate of authority issued to it by the

Insurance Commissioner or a certified copy thereof.

COMMENT

The bond requirement for release of party from attachment
1ien is found in Rule 84. This rule has most of the bond
requirements for provisional remedies in ORCP 79-85. See
ORS 22.010, which provides that bonds are not required for
certain parties. This rule also contains some general rules
on the form of security when required and general rules for
justification of sureties.

Subsections A.(1) through A.(5) state when bonds will be
required for various provisional remedies. Subsection A.(1)
was taken from Federal Rule 65 (c). The exceptions in A.(2) are
those contained in ORS 32.020(3). Note, this bond requirement
would apply to injunctions and restraining orders both under ORCP
79 and 83. Subsection A.(3) is adapted from ORS.31.030. Para-
graph A.(4)(a) is taken from ORS 29.130, but the court sets the
amount of the bond. Paragraph A.(4)(b) is new. The bond require-
ment also applies to claim and delivery as well as attachment.
The existing provisions for claim and delivery do not require a
bond. Paragraph A.(4)(c) is new and recognizes that a bond should
not be required in claim and delivery when the underlying claim is
a wrongful taking. No bond should be necessary to recover stolen
property. See paragraph A.(2)(b). Since under ORCP 83 the court
must determine that there is probable cause the underlying claim
has validity before claim and delivery is possible, the basis of the
claim can be easily determined. Subsection A.(5) is new and makes
clear that a bond is required for all provisional process no matter
how Tabelled. The definition of provisional process is found in
ORCP 83 A.(9).

Subsections A.(6) and A.(7) apply to all bonds required
by the ORCP, not simply to those required by subsections
A.(1) through A.(5) of this rule. Subsection A.(6) is new.
Subsection A.(7) was adapted from ORS 32.020(2). Note, ORS
chapter 22 allows deposit in Tieu of bond without court order in
some circumstances.

Sections B. through G. apply to all bonds in trial Tevel
civil proceedings, whether required by ORCP or ORS. Section B.
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was adapted from Federal Rule 65.1 and authorizes a supplementary
procedure to enforce the bhond. The procedure is analogous to
that provided for undertakings on appeal. ORS 19.040(3) and

ORS 19.190(2). This would not prohibit an independent action

on the bond. Lonogan v. Jackson, 229 Or. 205, 366 P.2d 723
(1961). Sections C. through G. were adapted from Alaska Rules

of Civil Procedure 80 and Michigan General Court Rule 763.4.
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RULE 82

SECURITY; BONDS AND UNDERTAKINGS;
JUSTIFICATION OF SURETIES

A.(1) Restraining orders; preliminary injunctions.

A.(1)(a) No restraining order or preliminary injunction
shall issue except upon the giving of security by the applicant,
in such sum as the court deems proper, for the payment of such
costs, damages, and attorney fees as may be incurred or suffered
by any party who is found to have been wrongfully enjoined or
restrained.

A.(1)(b) No security will be required under this section
where:

A.(1)(b)(i) A restraining order or preliminary injunction
is sought to protect a person from violent or threatening
behavior; or

A.(1)(b)(i1) A restraining order or preliminary injunction
is sought to prevent unlawful conduct when the effect of the
injunction is to restrict the enjoined party to available judicial
remedies.

A.(2) Receivers. No receiver shall be appointed except
.upon the giving of security by the receiver in such sum as‘the
court deems proper for the paymént of any costs, damages, and
attorney fees as may be sustained or suffered by any party due to
the wrongful act of the receiver.

A.(3) Attachment or claim and delivery.

A.(3)(a) Before any property is attached under Rule 84 or
taken by the sheriff under Rule 85, the plaintiff must file with
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the clerk a surety bond, in an amount fixed by the court, and to the
effect that the plaintiff will pay all costs that may be adjudged to
the defendant, and all damages which the defendant may sustain by
réason of the attachment or taking, if the same be wrongful or
without sufficient cause, not exceeding the sum specified in the
bond.

A.(3)(b) Upon motion by the defendant and a showing that
defendant's potential costs or damages exceed the amount of the
bond, the court may require the plaintiff to give additional
security.

A.(3)(c) No bond shall be required before property is taken
by the sheriff under Rule 85 1if the court, in the order authoriz-
ing issuance of provisional process, finds that the claim for
which probable cause exists is that defendant acquired the prop-
erty contrary to law.

A.(4) Other provisional process. No other provisional

process shall issue except upon the giving of se;urity by the
plaintiff in such sum as the court deems proper, for payment of
such costs, damages, and attorney fees as may be incurred or
suffered by any party who is wrongfully damaged by such provi-
sional process.

A.(5) Form of security or bond. Unless otherwise ordered

by the court under subsection (6) of this section, any security
or bond provided for by these rules shall be in the form of a
security bond issued by a corporate surety qualified by Taw to

issue surety insurance as defined in ORS 731.186.
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A.(6) Modification of security requirements by court.

The court may waive, reduce, or limit any security or bond pro-
vided by these rules, or may authorize a non-corporate surety
bond or deposit in lieu of bond, or require other security, upon
a showing of good cause and on such terms as may be just and
equitable.

B. Security; proceedings against sureties. Whenever

these rules or other rule or statute require or permit the
giving of security by a party, and security is given in the
form of a bond or stipulation or other undertaking with one

or more sureties, each surety submits to the jurisdiction of
the court and irrevocably appoints the clerk of the court as
such surety's agent upon whom any papers affecting the surety's
1iability on the bond or undertaking may be served. Any
surety's liability may be enforced on motion without the neces-
sity of an independent action. The motion and such notice of
the motion as the court prescribes may be served on the clerk
of the court, who shall forthwith mail copies to the sureties
if their addresses are known.

C. Approval by clerk. Except where approval by a judge

is otherwise required, the clerk is authorized to approve all
undertakings, bonds, and stipulations of security given in the
form and amount prescribed by statute, rule, or order of the
court, where the same are executed by a corporate surety under

D.(2) of this rule.
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D. Qualifications of sureties.

D.(1) Individuals. Each individual surety must be a
resident of the state. Each must be worth the sum specified in
the undertaking, exclusive of property exempt from execution,
and over and above all just debts and T1iabiTities, except that
where there are more than two sureties, each may be worth a
lesser amount if the total net worth of all of them is equal to
twice the sum specified in the undertaking. No attorney at law,
peace officer, clerk of any court, or other officer of any court
is qualified to bé surety on the undertaking.

D.(2) Corporations. A corporate surety must be qualified

by law to issue surety insurance as defined in ORS 731.186.

E. Affidavits of sureties.

E.(1) Individuals. The bond or undertaking must contain
an-affidavit of each surety wﬂich shall state that such surety
possesses the qualifications prescribed by section D. of this
rule.

E.(2) Corporations. The bond or undertaking of a corpo-

rate surety must contain affidavits showing the authority of
the agent to act for the corporation and stating that the
corporation is qualified to issue surety insurance as defined
in ORS 731.186.

E.(3) Service. When a bond or undertaking is given for
the benefit of a party, a copy of such bond or undertaking

shall be served on that party promptly in the manner prescribed
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in Rule 9. Proof of seryice thereof shall thereupon be filed
promptly in the court in which the bond or undertaking has been
filed.

F. Objections to sureties. If the party for whose bene-

fit a bond or undertaking is given is not satisfied with the
sufficiency of the sureties, that party may, within 10 days

after the receipt of a copy of the bond, serve upon the party
giving the bond, or the attorney for the party giving the bond, a
notice that the party for whose benefit the bond is given objects
to the sufficiency of such sureties. If the party for whose bene-
fit the bond is given fails to do so, that party is deemed to
have waived all objection to the sureties.

G. Hearing on objections to sureties.

G.(1) Request for hearing. Notice of objections to a

surety as provided in section F. shall be filed in the form

of a motion for hearing on objections to the bond. Upon demand
of the objecting party, each surety shall appear at the hearing
of such motion and be subject to examination as to such surety's
pecuniary responsibility or the validity of the execution of the
bond. Upon hearing of such motion, the court may approve or

reject the bond as filed or require such amended, substitute, or

additional bond as the circumstances will warrant.

G.(2) Information to be furnished. Sureties on any bond

or undertaking shall furnish such information as may be required

by the judge approving the same.
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G.(3) Surety insurers. It shall be sufficient justifica-

tion for a surety insurer when examined as to its qualifications
to exhibit the certificate of authority issued to it by the

Insurance Commissioner or a certified copy thereof.

COMMENT

The bond requirement for release of party from attachment
1ien is found in Rule 84 F. This rule has most of the bond
requirements for provisional remedies in ORCP 79-85. See
ORS 22.010, which provides that bonds are not required for
certain parties. This rule also contains some general rules
on the form of security when required and general rules for
Justification of sureties.

Subsections A.(1) through A.(4) provide when bonds will
be required for various provisional remedies. Subsection A.(1)(a)
was taken from Federal Rule 65 (c). The exceptions in A.(1)(b)
are those contained in ORS 32.020(3). Note, this bond require-
ment would apply to injunctions and restraining orders both under
ORCP 79 and 83. Subsection A.(2) is adapted from ORS 31.030.
Paragraph A.(3)(a) is taken from QRS 29.130, but the court sets
the amount of the bond. Paragraph A.(3)(b) is new. The bond re-
quirement also applies to claim and elivery as well as attachment.
The existing provisions for claim and delivery do not reguire a
bond. Paragraph A.(3)(c) is new and recognizes that a bond
should not be required in claim and delivery when the underlying
claim is a wrongful taking. No bond should be necessary to
recover stolen property. See subparagraph A.(1)(b)(ii). Since
under QORCP 83 the court must determine that there is probable
cause the underlying claim has validity before claim and delivery
is possible, the basis of the claim can be easily determined. Sub-
section A.(4) is new and makes clear that a bond is required for
all provisional process. The definition of provisional process is
found in ORCP 81 A.(9).

Subsections A.(5) and A.(6) apply to all bonds required by
the ORCP, not simply to those required by subsections A.(1)
through A.(4) of this rule. Subsection A.(5) is new. Subsection
A.(6) was adapted from ORS 32.020(2). Note, ORS chapter 22 al-
lows deposit in lieu of bond without court order in some circum-
stances and provides that the state, cities, or counties are not
required to furnish bonds.

Sections B. through G. apply to all bonds in trial level
civil proceedings, whether required by ORCP or ORS. Section B.
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was adapted from Federal Rule 65.1 and authorizes a supplementary
procedure to enforce the bond. The procedure is analogous to
that provided for undertakings on appeal. ORS 19.040(3) and

ORS 19.190(2). This would not prohibit an independent action

on the bond. Lonogan v. Jackson, 229 Or. 205, 366 P.2d 723
(1961). Sections C. through G. were adapted from Alaska Rules

of Civil Procedure 80 and Michigan General Court Rule 763.4.

63



RULE 82

SECURITY; BONDS AND UNDERTAKINGS;
JUSTIFICATION OF SURETIES

A. Security required.

A.(1) Restraining orders; greliminary injunctions.

A.(1)(a) No restrainiﬁg order or preliminary injunction
shall issue excant upon the giving of security by the applicant,
in such sum 55 the court deem; groper, for the payment of'such
costs, damages, and dttorney fess as may be incurred or suffared
by any party who ig found to have been wrongfully enjoined or
restrained. |

'A.(T)(b) No security will be reguired under this subsection
where: ‘ | ' /

A.(1)(b)(i) A restraining order ar préliminary injunction
is sought to protaect a perscon from violent or threataning
behaviaor; or

AL(T)(B)(i{) A rgstraining arder or preliminary injﬁnction
is sought tc prevent unlawful conduct when the effact of the
injunction is to restrict the enjoined party to available judicial
remedies. |

A.(2) Recsivers. No recaiver shall be appointsd excant
upon the giving of sacurity by the recsiver in such sum as the
court'deems propef'for the paymént of any costs, damages, and
attornsy feas as may be sustained or sufferad by any oarty due to
the wrongful act of the recsiver.

A.(3) Attachment or claim and delivery. .

A.(3)(a) Befars any property is attached under Rule 34 or

taken by the sheriff under Rule 85, the plaintiff must File with
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the clerk a surety bond, in an amount fixed by the.court, and to the
effect that the nlaintiff wilTIpay all costs that may Be adjudged to
the defendant, and all damages which the defendant may sustain By
reason of the attachment or taking, if the same be wrongful or
without sufficient cause, not axceeding the sum spécified in the
bond.

A.(3)(b) Upon motiaon by the defandant and a showing that
defendant's potantial costs or damages excaed the amount af the
bond, the court may require éhe plaintiff to give additional -
se;u}ity.

A.(3)(c) No bond shall be required before property is taken
by the sherif{ under Rule 85 if the court, in the order authoriz-
ing fissuance of provisional process, finds that the claim for
which probable cause exists is that defendant acquired the prop-

erty contrary to law.

A.(4) Other orovisional orocsss. MNao other provisional

process shall issue excapt upon the giving of security by the
plaintiff in such sum as the court deems proper, for payment of
such’costs, damages, and attorney fess as may be incurred or
suffered by any party who is wrongfully damaged by such provi-
sional process.

A.(5) Form of security or bond. Unless otherwise ardered

by the court under subsection (8) of this section, any security
or bond provided for by these rules shall be in the form of a
security tcond issued by a corporate sursty qualified by law to

issue surety insurancs as defined in QRS 731.186.

:
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A.(8) Modification of security requirements by court.

The court may waive, reducz, or 1imit any security or bond oro- o~
vided by these rules, or may authorizs a non-corporata surety

hand or depo§it in 1ieu of bond, or require cther securit}, upan

an ex parte showing of good cause and on such terms as may be just

and equitable. |

8. Securitv:; oroc2edings against sursties. NWhenever

these rulas or other rule or statute require ar permit the
giving of sacurity by a sarty, and security is given in the -
form'of a bond or stipulation or cther undertaking with one

or more sureties, eacn surety submits to the jurisdiction of
the court and irrevecably appoints the clerk of the court as
such surety's agent upon wnom any papers aftecting the sursty's
Tiability on the bond or undertaking may be served. Any
sufety's Tiability may be enforcsd on motion without the necas-
sity of an independent action. The motion and such notica of
the motion as the court prescribes may be sarved on the clerk _
of the court, who shall forthwith mail coonies to the surstias
it their addressas ars known.

C. Aporoval by clerk. Excent wheres appraoval by a judge

is othérwise required, the ¢lerk is authorizsd to approve all

undertakings, bonds, and stipulations of security given in the
form and amount prescribed by statuta, rule, or order of the
court, where the same are executzd by a corporats surety'under

subsection D.(2) of this rule. (‘)
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0. Qualifications of sureties.

D.(1) Individuals. Each individual surety must be a

resident of ihe stats., Each must Be worth the sumAspecified in
the undertaking, exclusive of property exempt from sxecutian,
and over and above all just debts and 1iahilities, excspt that
where there are more than two suraties, each may be worth a
lesser amount {f the total net worth of all of them is equal to
twice the sum specified in the undertaking. No attorney at law,
peace officar, clerk df any court, or other officer of any court
is qualified to be surety on the undertaking.

D.(2) Corporations. A corporatz surety must be qualified

by law to issue surety insuranca as defined in ORS 731.186.

E. Affidavits of sureties.

E.(1) Individuals. The bond or undertaking must contain
an affidavit of each surety which shall statas that such surety
possassas ‘the qualifications prescribed by section 0. of this

rule.

E.(2) Corporations. The band or undertaking of a corpo-

rate surety must contain affidavits showing the authority of
the agent to act for the corporation and'statfng that the
corporation is qualified to issue surety insuranca as detined
in QRS 731.186.

E.(3) Servics. When a bond or undertaking is given for
the benefit of a party, a copy of such bond or undertaking

shall be served on that party promotly in the manner grescribed
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in Rule 9 A. Proof of service thereof shall thereupon be filed
promptly in the court in which the bond or undertaking nas been
filed.

F. Qbjections to sureties. If the party for whose bene-

fit a hond or undertaking is given is not satistied with the
sufficiency of the sureties, that party may, within 10 days

atter the receipt of'a copy of the bond, serve upan the party
giving the bond, or the attorney for the party giving the bond, a
notice that the party for whose benefit the bond is given objects
to the sufficiency of such sureties. If the party for whose ﬁene-
fit the bond is given‘faiTs to do so, that party is deemed to
have waived all objection to the sureties.

G. Hearing on objections to sureties.

G.(1) Request for nearing. Notics of objections to a surety

as provided in section F. of this rule shall be filed in the form
of a motian for hearing on objections to the bond. Upon demand
of the objecting party, each surety shall appear at the hearing
of such motion and be subject to examination as £o such sureﬁ&’s
pecuniary responsibility or the validity of the execution of the
bond. Upon hearing of such motion, the court may apprave or

reject the bond as filed or require such amended, substitute, or

additional bond as the circumstances will warrant.

!

G.(2) . Information to be furnished. Sureties on any 5ond

ar undertaking shall furnish such information as may be required

by the judge approving the same.
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G.(3) Surety insurers. It shall be sufficient justifica-

tion for a surety insurer when examined as to its qualifications
to exnibit the certificata of authority issued to it by the

Insurance Commissioner or a csrtified copy thereof.

COMMENT

i The grovision a]]owing release of ﬁroperty from attachment by
posting a pond is found in Rule 84 F. This rule has most of the

bond requirements for provisional remedies in ORCP 79-85. See
QRS 22.010, which orovides that bonds are not required for
cartain parties. This rule also contains some general rules
on the form of sacurity when required and general rules for
Justification of sureties. .

~ Subsections A.(1) through A.(4) provide when bonds will
be requirsd for various provisional remedies. Paragraph A.(1)(a)
was taken from Federal Rule 63 (¢). The excaptions in A.(1)(b)
are thoss contained in QRS 32.020(3). Nots, this bond require-
ment would apply to injunctions and restraining orders both under
QRCP 79 and- 83. Subsection A.(2) is adaptsd from ORS 31.03C.
Paragraph A.(3)(a) is taken from ORS 29.130, but the court sets
the amount of the bond. Paragraph A.(3)(b) is new. The bond re-
quirement also applies to claim and delivery as well as attachment.
The existing provisions for claim and delivery do not require a
bond. Paragraph A.(3)(c) is new and recognizes that 2 bond
should not be rsquired in claim and delivery when the underlying
claim is a wrongTul taking. No bond should be necassary to
recaver stolen property. See subparagraph A.(1)(b)(ii}. Sincs
under QRCP 83 the court must determine that thers {s probable
cause the underlying claim has validity before claim and delivery
is possible, the basis of the claim can be easily detarmined. Sub-
section A.(4) is new and makes clear that a bond is reguired for
all provisional procass. The definition of oraovisiconal procass is
found in QRCP? 81 A.(9). '

Subsections A.(5) and A.(8) apply to all bonds required by
the ORCP, not simply to those required by subsections A.(1)
through A.(4) of this rule. Subsection A.(S) is new. Subsaction
A.(8) was adapted from ORS 32.020(2). WNots, QRS chapter 22 al-
lows denosit in liey of bond without court order in scme circum-
stances and provides that the state, cities, or countises ars not
reguirad to furnish honds.

Sections 8. througn G. apply to all bonds in trial level
¢ivil procaedings, wnether required by QRCP or ORS. Secticn 3.
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was adaptad from Federal Rule 863.1 and authorizes.a supplementary
procedure to enforca the hond. The procedurs is analogous to
that provided for undertakings on appeal, ORS 19.04Q(3) and

ORS 19.190(2). This would not prohibit an independent action

on the bond. Lonagan v. Jackson, 229 Or. 205, 366 2.2d 725
(1961). Sections C. through G. were adaptad from Alaska Rules

of Civil Procadure 80 and Michigan General Court Rule 763.
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